
REC~VED
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

BOARD OF TRUSTEESOF SOUTHERN ) MAY 182005
ILLINOIS UNIVERSITY GOVERNING ) STATE OF ILlINOIS
SOUTHERNILLINOIS UNIVERSITY ) Pollution ControlBoard
EDWARDSVILLE, )

)
Petitioner, )

)
v. ) PCBNo. 02-105

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn,Clerk, Illinois PollutionControlBoard, 100 WestRandolphStreet,
JamesR. ThompsonCenter,Suite11-500,Chicago,IL 60601-3218;

CarolWeb,HearingOfficer, Illinois Pollution ControlBoard, 1021NorthGrandAvenue
East,P.O. Box 19274,Springfield,IL 62794-9274

SanjayK. Sofat,Illinois EnvironmentalProtectionAgency, 1021 NorthGrandAvenue
East,P.O.Box 19276,Springfield, IL 62794-9276

PLEASETAKE NOTICEthaton May 16, 2005, I filed with theOffice of theClerk of
thePollution ControlBoardan original andninecopiesofPetitionerSIUE’s Reply to IEPA’s
Motion for andMemorandumof Law in Supportof SummaryJudgmentby U.S. Mail.

Theundersignedherebycertifiesthat atrueandcorrectcopyof thisNoticeofFiling,
togetherwith a copyofthedocumentdescribedabove,weretodayserveduponthehearing
officer andcounselofrecordof all partiesto this causeby enclosingsamein envelopes
addressedto suchattorneysattheirbusinessaddressesasdisclosedby thepleadingsof record
herein,with postagefully prepaid,andby depositingsamein theU.S. Mail in Springfield,
Illinois on the

16
th dayofMay, 2005.

JoelA. Benoit

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld Capitol Plaza,Suite325
Springfield, IL 62701-1323
Telephone:(217)528-2517
Facsimile: (217)528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
C:\Mapa\SIUE\Noticeof Filing 051605.wpd/crk 5/13/052:15 pm



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD R E C E ~V E DCLERK’S OFFICE

BOARD OF TRUSTEESOF SOUTHERN ) MAY j
ILLINOIS UNIVERSITY GOVERNING )
SOUTHERNILLINOIS UNIVERSITY, ) STATE OF ILLINOIS
EDWARDSVILLE, ) PoHut~onControlBoard

)
Petitioner, )

)
v. ) PCBNo. 02-105

) (NPDES PermitAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITIONER SIUE’S REPLY TO IEPA’S MOTION FOR AND
MEMORANDUM OF LAW IN SUPPORTOF SUMMARY JUDGMENT

NOW COMESPetitioner,Boardof Trusteesof SouthernIllinois UniversityGoverning

SouthernIllinois University,by andthroughits attorneys,Mohan,Alewelt,Prillaman& Adami,

andrespectfullysubmitsthis Replyto IEPA’s Motion for andMemorandumofLaw in Support

of SummaryJudgment.

I. AN NPDESPERMIT IS REQUIREDFOR SIUE’S DISCHARGE OF NON-
CONTACT COOLING WATER INTO TOWER LAKE

In supportofits Motion for SummaryJudgment,theIEPA arguesthatan NPDESpermit

is requiredfor SIUE’s dischargeofnon-contactcooling waterintoTowerLake. SIUE concedes

this point. Thepoint of contentionis: Which provisionsofSection302.211are applicableto

SIUE’s discharge?Forthereasonssetforth in SIUE’s Motion for SummaryJudgment,the

applicableprovisionsare Section302.211(a),(b),(c), (d), (f), (g),(h), and(i).



IJ. THE NPDES PERMIT ALLOWS A MIXING ZONE FOR SECTION 302.211(e)

The IEPA arguesthat theNPDESpermit allowsno mixing zone. However,the

introductoryparagraphof SpecialCondition(2) of theNPDESpermitprovides:

Dischargeofwastewaterfrom this facility mustnot aloneor in combinationwith
othersourcescausethereceivingstreamto violatethefollowing thermal
limitations at theedgeof themixing zonewhich is definedby Section302.211,
Illinois AdministrationCode,Title 35, Chapter1, SubtitleC, asamended:

* * *

(Record,p. 50).

Section302.211(e)’s languagestatingthat “watertemperatureat representativelocations

in themain river shallnot exceedthemaximumlimits”, 35 Ill. Admin. .Code302.211(e),allows

amixing zonein rivers; this is whatthe introductoryparagraphof SpecialCondition(2) is

referringto. As discussedin SIUE’sMotion for SummaryJudgment,Section302.211(e)allows

admixtureofthewarmedwaterin theriver beforemonitoringmustoccurandcompliance

determinedatrepresentativelocationsin themain river. TheIEPA’ s directionto monitor atthe

dischargepointto determinecompliancewith Section302.211(e),then,runscounterto Section

302.211(e)andtheintroductoryparagraphof SpecialCondition(2).

Accordingly,if theBoardrejectsSIUE’s positionthatSection302.211(e)is inapplicable

to its dischargeinto Tower Lake,theBoardshouldrecognizethatboth Section302.211(e)and

theNPDESpermit draftedby theIEPArecognizethat temperaturemonitoringfor compliance

with Section302.211(e)is to occurafterthewarm waterhasmixed with the“receivingstream”

or “river” acceptingthedischarge.
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III. BOARD MAY NOT CONSIDER “FACTS” NOT IN THE RECORD

TheIEPA is requiredto file theentirerecordof its decisionwith theBoard’sClerk. 35

Ill. Admin. Code 105.212. TheBoard’srulesspecifythe informationwhich is to be includedin

therecord. ~ TheBoardhasconsistentlyheld that in permit appeals,its reviewis limited to

therecordthat wasbeforeIEPA at thetimethepermittingdecisionwasmade.” PrairieRivers

Networkv. IEPAandBlackBeautyCoal Co.,PCB No. 01-112(PermitAppeal—NPDES,Third-

Party),2001 Ill. ENV LEXIS 366 at *22..23 (August9, 2001).

A reviewof thestatementof factsin theparties’briefs showsthat thereareno genuine

issueofmaterialfactthatpreventtheBoardfrom grantingsummaryjudgmentin SIUE’s favor.

TheIEPA’s motion andmemorandum,however,containseveralstatementsof“fact” that arenot

includedin therecord.

As to the IEPA’ s Motion, thefollowing statementsof“fact” arenot in therecord:

(a) Page2, ¶ 2, secondsentence;

(b) Page6,~J21;

(c) Pages9, all sentencesafter“On May 16,2002,the Boardacceptedthe
SIUE’s petition”; and

(d) Page10, all sentences.

As to theIEPA’ s Memorandum,thefollowing statementsof “fact” arenot in therecord:

(a) Page17, secondsentence;

(b) Pages18, all sentencesafterthesentence“The Boardregulationsclearly
providethatmixing zonesareto be grantedonly in caseswherethe
dischargerhasmadeeveryeffort to providethebestdegreeoftreatment
possible”;

(c) Page19, all sentencesexceptthefollowing sentence:“To clarify the
meaningof SpecialCondition2...into TowerLake.”
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Accordingly, SIUE requeststhattheBoardnot considertheseunsupportedstatementsof

“fact” andthat theBoardstrikethemfrom theIEPA’s motion andmemorandum.

IV. CONCLUSION

Wherefore,PetitionerBoardofTrusteesof SouthernIllinois UniversityGoverning

SouthernIllinois Universitypraysthat theBoardstrike all statementsof“fact” offeredby the

IEPA whicharenot supportedby therecord,denytheIEPA’s Motion for SummaryJudgment,

andgrantSIUE’s Motion for SummaryJudgment.

BOARD OF TRUSTEESOF SOUTHERN
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE, Petitioner,

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI
Its attorneys,

BY: ~ 2e~
JoelA. Benoit

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 N. Old CapitolPlaza,Suite325
Springfield, IL 62701
Telephone:(217)528-2517
Facsimile:(217)528-2553
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